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PART 1: INTRODUCTION

I. Purpose of the Bench Memorandum

The purpose of this bench memorandum is to provide judges in the Jessup Competition with basic
factual and legal information to enable evaluation of the written and oral performances of the
participating teams. This Bench Memorandum should be read in conjunction with the 2009 Jessup
Problem (the "Compromis") and the Corrections and Clarifications to the Compromis. The
Compromis was designed to present the competitors with a balanced problem, such that each side
has strengths and weaknesses in its case. The Compromis contains a number of legal issues that are
relevant to more than one claim for relief, and participants will often need to argue in favor of a rule
of law in support of one claim and distinguish the same rule with respect to another claim. Judges
should note and question any internal inconsistencies that may arise in a competitor's or team's
argument.

This memorandum is not meant to be an exhaustive treatise on the legal issues raised in the
Compromis. The state practices and legal authorities are illustrative and not intended to be a
comprehensive review of all relevant sources of law. As such, judges should not be surprised when
participants present arguments or authorities which are not discussed in this memorandum. This
does not suggest that such arguments are not relevant or credible.

II. Synopsis

This year's Compromis focuses on legal issues that arise when members of the international
community, either collectively through the United Nations, or individually through unilateral action,
intervene in the affairs of a state on humanitarian grounds. Among the many legal issues addressed
in this year's Compromis are the following: the prohibition against the use of force; the
responsibility to protect; the role of the Security Council in authorizing humanitarian interventions;
the fact finding power of the International Court of Justice; the role of the ICJ in matters taken up by
the Security Council; restrictions to be applied to humanitarian interventions; international
standards of due process; the death penalty under international law; and political asylum.

The dispute at the heart of this year's Jessup Problem involves two states - Alicanto, whose
population is composed of two large ethnic groups in tension with one another (the Dasu and
Zavaabi); and Ravisia, a former colonial power that establishes a military operation in Alicanto,
without the consent of the Alicantan government, in order to prevent what Ravisia characterizes as
an impending campaign of ethnic cleansing.

The population of Alicanto is 30% Dasu and 50% Zavaabi. Both groups espouse the Talonnic
religion - the Dasu subscribe to a moderate version of the faith, and the Zavaabi to a more orthodox
version. The Dasu enjoy a higher standard of living and have historically occupied more influence in
government and business.

In the mid 1990's, a Zavaabi political group called the Guardians gained momentum, promoting
their aim of reviving the orthodox Talonnic faith and incorporating its tenets into Alicantan law.

In December 2005, the UN Security Council established UNMORPH, a peacekeeping mission in
Alicanto with the purpose of maintaining a ceasefire agreement between Alicanto and its
neighboring state New Bennu. The two countries had been involved in a conflict over rampant
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smuggling of illegal arms and drugs across their shared border. The largest contributor of troops to
UNMORPH was Ravisia.

After Alicantans became frustrated with the government's handling of the conflict with New Bennu,
the Dasu-led government was turned out of office and emergency elections were called. The
election resulted in the installation of a Zavaabi-led government, which put in place Prime Minister
Simurg, the leader of the orthodox Zavaabi movement.

During the period of UNMORPH's two and a half year operation, the conduct of the mission's
peacekeeping troops came under criticism by human rights observers who discovered a pattern of
sexual exploitation by the troops against local young girls.

UNMORPH also came under fire by Alicantan government officials for broadcasting radio
programming targeted towards informing local women and children about health, education and
human rights. Religious leaders protested, claiming the broadcasts to be offensive and inconsistent
with orthodox teachings of the Talonnic faith.

Despite the controversy surrounding these practices, UNMORPH quickly succeeded in achieving its
mandated goal. By the end of 2007, the peace between Alicanto and New Bennu was secure and the
objectives of UNMORPH had been met. In February 2008, the Security Council passed Resolution
1650, calling for the gradual draw down and termination of UNMORPH by 31 July 2008.

As UNMORPH was nearing the end of its mandate, tensions began to increase between the Dasu and
Zavaabi within Alicanto. The Zavaabi-led government rolled out plans to incorporate orthodox
Tallonic beliefs into Alicantan law. Initially, members of the Dasu group reacted by protesting.
Later on, many Dasu reacted by fleeing the country. Sporadic riots turned into significant violence
and NGOs began reporting ethnically charged violence.

On July 3, 2008, the Security Council adopted Resolution 6620, noting its concern about the
escalating violence in Alicanto, and urging the government of Alicanto to "to take immediate steps
to improve the humanitarian situation."

On July 7, 2008, while traveling to the airport, Prime Minister Simurg was killed in an explosion The
assassination was followed by a man hunt for the alleged perpetrator, a Dasu-male named Piccardo
Donati. This led to renewed violence between the groups. Six Dasu villages were burned,
thousands were killed, tens of thousands of Dasu fled the country, and a weapons cache was
discovered.

Ravisia called upon the Security Council and requested that it either (1) renew and expand the
UNMORPH mandate; or (2) authorize a collective humanitarian intervention of a group of states led
by Ravisia. The Secretary-General submitted a report to the Security Council in which he concluded
that a campaign of systematic violence was impending, drawing his conclusions partly on the basis
of classified raw intelligence provided by Ravisia. Alicanto demanded access to the intelligence, but
the Secretary-General refused to hand it over, citing a promise of confidentiality he made to Ravisia.
The President of the Council ruled the demand out of order. After a long debate, resolutions in
support of Ravisia's recommended actions failed before the Security Council because two
permanent members exercised their veto power.

On July 31, 2008, the Secretary-General terminated UNMORPH as required by Security Council
Resolution 1650. Despite this, Ravisian peacekeeping troops remained. The next morning, 600
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additional Ravisian troops arrived in Alicanto and the Ravisian Army declared the beginning of
"Operation Provide Shelter." Alicanto protested the presence of the Ravisian Army but did not
launch any operation to remove OPS troops. Over the next few months, OPS was involved in an
average of three operations per week, and effectively extinguished a number of uprisings.

On August 21, the Alicantan government proceeded to a trail in absentia of Piccardo Donati, whom
Alicantan authorities had failed to apprehended in the July manhunt. Donati was convicted and
sentenced to death for the assassination of Prime Minister Simurg and other crimes. Later, it was
discovered that Donati had been granted asylum by Ravisian forces in Alicanto. The Alicantan
government demanded that Donati be handed over and that Ravisian forces leave immediately.

On September 17, Alicanto informed Ravisia of its intention to pursue legal action before the
International Court of Justice. Alicanto and Ravisia later agreed to submit the dispute to the ICJ by
special agreement.

III.The Legal Issues

A. Alicanto has requested that the Court:

1. declare that the occupation of Alicantan territory by Ravisian armed forces since 1
August 2008 has been and continues to be a violation of international law, and order
Ravisia to remove its military personnel from Alicanto at once;

2. call upon Ravisia to produce the intelligence that was delivered to the Secretary-
General, and if it refuses, deny Ravisia the right to rely on that intelligence directly
or indirectly to support the legality of Operation Provide Shelter in international
law, or in the alternative, declare that the Secretary General may lawfully hand over
the intelligence to Alicanto;

3. determine that, in broadcasting offensive radio programming and sexually
exploiting Alicantan children, Ravisian soldiers have committed violations of
international law and the cultural and religious integrity of Alicanto, attributable to
Ravisia, and order Respondent to make reparations for the injuries to the victims
and to Alicanto's social fabric; and

4. order Ravisia immediately to deliver to Alicanto the fugitive Piccardo Donati so that
his lawful sentence may be carried out.

B. Ravisia has requested that the Court:

1. declare that the presence of the Ravisian military forces in Alicanto has been and
continues to be fully justified under international law;

2. decline to call upon Ravisia to produce its classified intelligence, or in the
alternative, decline to afford Alicanto any evidentiary benefit should Ravisia
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continue to withhold the intelligence, and declare that the Secretary-General may
not lawfully hand it over to Alicanto;1

3. find that the conduct of Ravisian troops while stationed at Camp Tara did not violate
international law, and that, in any event, Ravisia bears no liability for any
wrongdoing that may have been committed in the service of the United Nations, and
that no alleged injury to Alicanto or its citizens warrants reparations; and

4. hold that the Alicantan citizen Piccardo Donati need not be handed over to Alicanto,
where he will be subjected to judicial execution in violation of international law.

PART 2: LEGAL ANALYSIS

I. Ravisia's Military Presence in Alicanto

Does the Court have jurisdiction to determine the legality of the intervention and the authority to
order the removal of Ravisian military personnel from Alicanto? Was the OPS intervention of
Alicantan territory by Ravisian armed forces since 1 August 2008 a violation of international law? Is
the continued presence of Ravisian armed forces a violation of international Law?

This Prayer for Relief arises from Ravisia's OPS military action in Alicanto, purportedly in response
to what Ravisia characterizes as an imminent risk of ethnic cleansing. This Prayer for Relief is
intended to highlight the tension between one of the primary rules of law-the prohibition against
the use of force-and the growing moral and political responsibility of the international community
to prevent large scale humanitarian disasters (e.g., genocide, ethnic cleansing).

The main question here is whether there is a basis under international law to justify Ravisia's OPS
military action. In addition, the relief sought by Alicanto-the removal of Ravisia's troops from
Alicanto's territory-raises various jurisdictional issues regarding the power of the ICJ to consider
the question and to grant the remedy sought.

A. ICJ Jurisdiction

Does the Court have jurisdiction to determine the legality of the intervention? Does the court have the
authority to order the removal of Ravisian military personnel from Alicanto?

Prior to Ravisia's unilateral OPS intervention in Alicanto, the Security Council passed Resolution
6620, which in relevant part (and using original paragraph numbering):

(2) Urges Alicanto to take immediate steps to improve the humanitarian situation in the
Rocian Plateau and to avert additional widespread suffering;

(5) Reminds all Member States that unrest in Alicanto continues to undermine the stability
of the region, and that each of them should remain vigilant and prepared to provide
humanitarian assistance and to promote an environment of peace and security; and

Ravisia does not concede that the Court has the authority to issue a declaration on the legality of the Secretary-General handing over
Ravisian intelligence. Ravisia argues, however, that if the Court concludes that it does have such authority, the Court should declare that
the Secretary-General may not lawfully hand over the Ravisian intelligence. Clarifications 7.
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(7) Decides to remain seized of the matter. [emphasis added]

Subsequently, the Security Council failed to pass resolutions authorizing an extension of the
mandate of UNMORPH or authorizing action by the regional body, R-FAN (of which Ravisia is a
member).

Alicanto will argue that the current dispute is not under consideration by the Security Council and
has been brought before the ICJ by consent of the parties, and therefore the ICJ has jurisdiction to
decide it as a judicial matter. Ravisia will argue that the Court has no authority to entertain this
Prayer for Relief since the Security Council has primary responsibility for the maintenance of
international peace and security under Chapter VII, and remains seized of this matter, thus making
it the only UN organ that may decide whether the security situation in Alicanto is stable enough to
order Ravisia's removal. Ravisia will argue that a pronouncement by the ICJ on this issue would be
tantamount to judicial review of the actions of the Security Council, which is impermissible.

Participants should be prepared to discuss the following issues:
1. ICJ's power of judicial review
2. Matters regarding peace and security
3. Standard of review
4. Remedy sought

1. ICJ's Power of Judicial Review

Does the ICJ have any right of review over the actions of the Security Council?

The UN Charter does not expressly grant the ICJ any right of judicial review over the actions of
another UN organ such as the Security Council, the General Assembly or the Secretariat (including
the Secretary-General). On the other hand, Article 92 of the UN Charter states that the ICJ is the
"principal judicial organ" of the UN.

Alicanto Ravisia
The right of judicial review exists as a matter of The states negotiating the UN Charter considered and
implication from the fact that it is a principal judicial rejected the inclusion of such a right of review. 3

organ, and so the ICJ should have the right to review the
validity of the acts of political organs, at least whenever Article 7 of the UN Charter established six "principle
such an act is relevant to a case before the Court.2  organs of the United Nations: the General Assembly,

the Security Council, the Economic and Social Council,
the Trusteeship Council, the International Court of
justice, and the Secretariat." These organs have a
"horizontal" relationship in that they are independent
bodies which are not subordinate to one another.4

In the course of rendering an advisory opinion, the ICJ may This is a very limited exception and applies only to
be asked to opine upon any question of law, which might

2 Robert F. Kennedy, Note, Libya v. United States: The International Court of Justice and the Power of Judicial Review, 33 VA. J. INT'L L.

899, 913 (1993).

3 See Report of the Special Subcommittee of Committee IV/2 on the Interpretation of the Charter, U.N. Doc. 750, IV/2/B/1, 13 U.N.C.I.O.
Docs. 831, 831-32 (1945).

4 Michael 1. Mathieson, ICI Review of Security Council Decisions, January 2004, http://www.allbusiness.com/legal/international-
law/962047-1.html.
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